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Introductory Note
 

As previously disclosed, on August 21, 2019, Atkins Nutritionals, Inc. (“Atkins”) entered into a Stock and Unit Purchase Agreement (the “Purchase
Agreement”) with Voyage Holdings, LLC (“Voyage Holdings”), VMG Quest Blocker, Inc. (“VMG Blocker”, and together with Voyage Holdings, the “Target
Companies”), VMG Voyage Holdings, LLC, VMG Tax-Exempt II, L.P., Voyage Employee Holdings, LLC, and other sellers defined in the Purchase
Agreement. Atkins is an indirect wholly-owned subsidiary of The Simply Good Foods Company (the “Company”).
 

On November 7, 2019, pursuant to the Purchase Agreement, Atkins completed the acquisition (the “Acquisition”) of Quest Nutrition, LLC
(“Quest”), via Atkins’ acquisition of 100% of the equity interests of each of the Target Companies, which together own the equity interests of Quest, for a
cash purchase price of $1,000,000,000 (subject to customary adjustments for the Target Companies’ levels of cash, indebtedness, net working capital and
transaction expenses as of the closing).
 
Item 1.01                                           Entry into a Material Definitive Agreement.
 

Effective as of November 7, 2019, Atkins Intermediate Holdings, LLC, a Delaware limited liability company (“Holdings”), a direct wholly-owned
subsidiary of Company, Conyers Park Acquisition Corp., a Delaware corporation (“Parent”), Atkins, Atkins Nutritionals Holdings, Inc., a Delaware
corporation (“ANH”), Atkins Nutritionals Holdings II, Inc., a Delaware corporation (“ANH II”), NCP-ATK Holdings, Inc., a Delaware corporation, (“NCP”
and, together with ANH, ANHII and ANI, the “Borrowers” and, the Borrowers together with Holdings and Parent, the “Loan Parties”), each an indirect
wholly-owned subsidiary of Company, entered into Amendment No. 2 (Incremental Facility Amendment) (the “Credit Agreement Amendment”) to that
certain Credit Agreement, dated as of July 7, 2017, among the Loan Parties, Barclays Bank PLC (the “Agent”) and the other loan parties and lenders party
thereto (the “Credit Agreement”) as amended by that certain Repricing Amendment dated as of March 16, 2018.
 

Pursuant to the Credit Agreement Amendment, the Borrowers established an incremental term facility (the loans thereunder, the “2019 Incremental
Term Loans”), which increased the Applicable Rate (as defined in the Credit Agreement) with respect to the Initial Term Loans (as defined in the Credit
Agreement) outstanding immediately prior to November 7, 2019 (the “Existing Term Loans”) to equal the Applicable Rate with respect to the 2019
Incremental Term Loans. The proceeds of the 2019 Incremental Term Loans received by the Borrowers were used to fund, among other things, (i) the
payment of consideration pursuant to the terms and conditions of the Purchase Agreement, and the other payments contemplated by the Purchase Agreement,
(ii) the repayment in full (or the termination, discharge or defeasance (or arrangements for the termination, discharge or defeasance)) of all outstanding
indebtedness of the Target Companies and their subsidiaries under that certain Credit Agreement dated as of March 25, 2015, by and among Quest, the
lenders from time to time party thereto, and OneWest National Bank, as administrative agent, as such agreement has been amended, supplemented or
otherwise modified through August 21, 2019, (iii) fees, premiums and expenses incurred in connection with the foregoing and transactions related thereto,
and (iv) working capital and general corporate purposes, including maintaining cash on the balance sheet of Holdings and its subsidiaries.
 

The Applicable Rate per annum applicable to the loans under the Credit Agreement Amendment is (i) prior to the Amendment No. 2 Effective Date,
with respect to any Initial Term Loan that is an ABR Loan, 2.50% per annum, and with respect to any Initial Term Loan that is a Eurodollar Loan, 3.50% per
annum, and (ii) on and after the Amendment No. 2 Effective Date, with respect to any Initial Term Loan that is an ABR Loan, 2.75% per annum, and with
respect to any Initial Term Loan that is a Eurodollar Loan, 3.75% per annum. The 2019 Incremental Term Loans will mature on the maturity date applicable
to the Initial Term Loans, which date is July 7, 2024.
 

A copy of the Credit Agreement Amendment is attached as Exhibit 10.1 and is incorporated herein by reference. The above description of the
Amendment does not purport to be complete and is qualified in its entirety by reference to the full text of the Credit Agreement Amendment.
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Item 2.01                                           Completion of Acquisition or Disposition of Assets.
 

The disclosure set forth in the “Introductory Note” above is incorporated into this Item 2.01 by reference, and does not purport to be complete and is
qualified in its entirety by reference to the full text of the Purchase Agreement, which has been filed as Exhibit 2.1 to the Company’s Current Report on
Form 8-K dated August 22, 2019, and is incorporated herein by reference.
 
Item 2.03                                           Creation of a Direct Financial Obligation or an Obligation under an Off-Balance Sheet Arrangement of the Registrant.
 

The information set forth under Item 1.01 of this Current Report on Form 8-K is incorporated by reference herein.
 
Item 5.02                                           Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements

of Certain Officers.
 

Effective as of the closing of the Transaction, Quest and David Ritterbush have entered into an Employment Agreement (the “Employment
Agreement”), pursuant to which, Mr. Ritterbush will serve as the President of Quest. Additionally, pursuant to the terms of the Employment Agreement, the
Company has elected Mr. Ritterbush to the Board of Directors of the Company (the “Board”) as of the date hereof as a class II director with a term ending at
the Company’s annual meeting to be held in 2022. The initial term of the Employment Agreement is twelve months (the “Initial Term”), and thereafter, the
term automatically renews for additional one (1) year periods unless, at least thirty (30) days prior to the expiration of the applicable term, either party
provides the other party with written notice of non-renewal. The Employment Agreement provides Mr. Ritterbush, among other things, with: (i) a base salary
of $500,000 per year (“Base Salary”), subject to increase (but not decrease) in the Board’s discretion, (ii) eligibility to participate in employee benefit
programs made available to other senior executives of Quest, in accordance with the terms and conditions thereof as in effect from time to time, (iii) a pro-
rated annual bonus for fiscal year 2020 with a target annual bonus opportunity equal to eighty percent (80%) of his Base Salary, and a maximum annual bonus
opportunity equal to one-hundred and sixty percent (160%) of his Base Salary and after the Effective Date (as defined therein), a target annual bonus
opportunity equal to one-hundred percent (100%) of his Base Salary and a maximum annual bonus opportunity equal to two-hundred percent (200%) of his
Base Salary, and (iv) a grant of incentive equity awards in the Company (“Equity Awards”), with an aggregate grant date fair value equal to one-hundred and
fifty percent (150%) of his Base Salary, consistent with both the types of awards and the forms of award agreements utilized for other senior executive level
awards.
 

The Employment Agreement also provides Mr. Ritterbush with a one-time special cash retention bonus (the “Special Bonus”) equal to $1,750,000,
to be paid in a lump sum within thirty (30) days following the last day of his initial term (the “Retention Date”), provided that Mr. Ritterbush (i) remains
continuously employed through the initial term and has materially met his responsibilities throughout the initial term, and (ii) either Mr. Ritterbush or Quest
has provided the other party with notice of non-renewal.  The Special Bonus will also be paid if Mr. Ritterbush is terminated by Quest without “Cause,” (as
defined in the Employment Agreement), or by Mr. Ritterbush for “Good Reason” (as defined in the Employment Agreement, but excluding any Good Reason
claims due to the consummation of the Acquisition or any change in his role resulting therefrom), subject to his timely execution and non-revocation of a
general release of claims.  If Mr. Ritterbush receives the Special Bonus, then he will forfeit one hundred percent (100%) of the Equity Award (whether vested
or unvested) for no consideration, as well as any severance payments he might otherwise be entitled to under any Quest policies, practices or otherwise.
 

The Employment Agreement subjects Mr. Ritterbush to certain restrictive covenants, including confidentiality, mutual non-disparagement and
assignment of inventions.
 

The foregoing description of the Employment Agreement does not purport to be complete and is qualified in its entirety to the full text of the
Employment Agreement which is filed as Exhibit 10.2 to this Current Report on Form 8-K and is incorporated by reference as if set forth in full.
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Item 7.01                                           Regulation FD Disclosure
 

On November 7, 2019, the Company issued a press release announcing the completion of the Transaction. The press release is attached hereto as
Exhibit 99.1.
 

The information in this item, including Exhibit 99.1, is being furnished, not filed. Accordingly, the information in this item will not be incorporated
by reference into any registration statement unless specifically identified therein as being incorporated by reference therein.
 
Item 9.01                                           Financial Statements and Exhibits
 
(a) Financial Statements of the Businesses Acquired.
 

The information which has been filed as Exhibits 23.1, 99.1 and 99.2 to the Company’s Current Report on Form 8-K dated September 30, 2019 is
incorporated herein by reference.
 
(b) Pro Forma Financial Information.
 

The information which has been filed as Exhibit 99.3 to the Company’s Current Report on Form 8-K dated September 30, 2019 is incorporated herein
by reference.
 
(d)                                 Exhibits:
 
Exhibit
No.

 
Description

10.1

 

AMENDMENT NO. 2 (INCREMENTAL FACILITY AMENDMENT), dated as of November 7, 2019, by and among Atkins Intermediate
Holdings, LLC, a Delaware limited liability company, Conyers Park Acquisition Corp., a Delaware corporation, Atkins Nutritionals, Inc., a
New York corporation, Atkins Nutritionals Holdings, Inc., a Delaware corporation, Atkins Nutritionals Holdings II, Inc., a Delaware
corporation, NCP-ATK Holdings, Inc., a Delaware corporation and the financial institutions set forth on Schedule A thereto as Additional Term
Lenders, and acknowledged by Barclays Bank PLC, as administrative agent

10.2
 

Employment Agreement, dated November 5, 2019, between Quest Nutrition, LLC and David Ritterbush
99.1

 

Press Release dated November 7, 2019
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SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the

undersigned hereunto duly authorized.
 
 
 

THE SIMPLY GOOD FOODS COMPANY
   
Date: November 7, 2019 By: /s/ Todd E. Cunfer
 

Name: Todd E. Cunfer
 

Title: Chief Financial Officer
  
 

(Principal Financial Officer)
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Exhibit 10.1
 

EXECUTION VERSION
 

AMENDMENT NO 2. (INCREMENTAL FACILITY AMENDMENT)
 

AMENDMENT NO. 2 (INCREMENTAL FACILITY AMENDMENT), dated as of November 7, 2019 (this “Agreement”), by and among
Atkins Intermediate Holdings, LLC, a Delaware limited liability company (“Holdings”), Conyers Park Acquisition Corp., a Delaware corporation
(“Parent”), Atkins Nutritionals, Inc., a New York corporation (“ANI” or the “Administrative Borrower”), Atkins Nutritionals Holdings, Inc., a Delaware
corporation (“ANH”), Atkins Nutritionals Holdings II, Inc., a Delaware corporation (“ANH II”), NCP-ATK Holdings, Inc., a Delaware corporation (“NCP”
and, together with ANH, ANHII and ANI, the “Borrowers” and, the Borrowers together with Holdings and Parent, the “Loan Parties”) and the financial
institutions set forth on Schedule A hereto as Additional Term Lenders (the “2019 Incremental Term Loan Lenders”), and acknowledged by Barclays Bank
PLC, as administrative agent (in such capacity, the “Administrative Agent”).
 

RECITALS:
 

WHEREAS, reference is hereby made to the (a) Credit Agreement, dated as of July 7, 2017, among the Borrowers, Holdings, Parent, the
lenders party thereto from time to time (the “Lenders”), the Administrative Agent and the other parties thereto (as amended by that certain Repricing
Amendment dated as of March 16, 2018 (the “Repricing Amendment”) and as further amended, restated, amended and restated, supplemented or otherwise
modified prior to the date hereof, the “Credit Agreement”, and the Credit Agreement as amended by this Amendment, the “Amended Credit Agreement”)
and (b) the Amended and Restated Commitment Letter, dated as of September 25, 2019 (the “Incremental Commitment Letter”); capitalized terms used
(including in the preamble and recitals hereto) but not defined herein shall have the meanings assigned to such terms in the Credit Agreement or the
Incremental Commitment Letter, as applicable;
 

WHEREAS, pursuant to that certain Stock and Unit Purchase Agreement by and among the Administrative Borrower, Voyage Holdings, LLC
(“Voyage Holdings”), VMG Quest Blocker, Inc. (“Voyage Blocker” and, together with Voyage Holdings, the “Targets”) and the sellers identified therein,
dated as of August 21, 2019 (together with the schedules and exhibits thereto, the “Quest Acquisition Agreement”), the Administrative Borrower will,
directly or indirectly, acquire all of the outstanding equity interests of the Targets (the “Quest Acquisition”) in all material respects in accordance with the
terms thereof;
 

WHEREAS, pursuant to and in accordance with Section 2.20 of the Credit Agreement, the Borrowers may establish an Incremental Term
Facility by, among other things, entering into one or more Incremental Facility Amendments with Additional Term Lenders or existing Lenders;
 

WHEREAS, the 2019 Incremental Term Loan Lenders and the Borrowers wish to establish an Incremental Term Facility (the loans thereunder,
the “2019 Incremental Term Loans”) on the terms set forth in this Agreement;
 

WHEREAS, proceeds of the 2019 Incremental Term Loans received by the Borrowers will be used to fund, among other things, (i) the payment
of consideration pursuant to the terms and conditions of the Quest Acquisition Agreement, and the other payments contemplated by the Quest Acquisition
Agreement, (ii) the repayment in full (or the termination, discharge or defeasance (or arrangements for the termination, discharge or defeasance)) of all
outstanding indebtedness of the Targets and their subsidiaries under that certain Credit Agreement dated as of March 25, 2015, by and among Quest Nutrition,
LLC, the lenders from time to time party thereto, and OneWest National Bank, as administrative agent, as such agreement has been amended, supplemented
or otherwise modified through August 21, 2019 (the “Quest Closing Refinancing”), (iii) fees, premiums and expenses incurred in connection with the
foregoing and

 
 



 
transactions related thereto (such fees and expenses, the “Quest Transaction Costs”), and (iv) working capital and general corporate purposes, including
maintaining cash on the balance sheet of Holdings and its subsidiaries; and
 

WHEREAS, immediately after giving effect to the making of the 2019 Incremental Term Loans hereunder, Holdings, the Borrowers, the
Administrative Agent and the Lenders party hereto (which shall constitute the Required Lenders under the Credit Agreement) desire to make further changes
to the Credit Agreement pursuant to Section 9.02(b) thereof, including to increase the Applicable Rate with respect to the Initial Term Loans outstanding
immediately prior to the date hereof (the “Existing Term Loans”) to equal the Applicable Rate with respect to the 2019 Incremental Term Loans;
 

NOW, THEREFORE, in consideration of the premises and agreements, provisions and covenants herein contained, the parties hereto agree as
follows:
 

Each 2019 Incremental Term Loan Lender (i) confirms that it has received a copy of the Credit Agreement and the other Loan Documents and
the exhibits thereto, together with copies of the most recent financial statements referred to in Section 5.01 of the Credit Agreement and such other documents
and information as it has deemed appropriate to make its own credit analysis and decision to enter into this Agreement; (ii) agrees that it will, independently
and without reliance upon the Administrative Agent, the Collateral Agent or any other Lender or Agent, and based on such documents and information as it
shall deem appropriate at the time, continue to make its own credit decisions in taking or not taking action under the Amended Credit Agreement;
(iii) appoints and authorizes the Administrative Agent and the Collateral Agent to take such action as agent on its behalf and to exercise such powers under
the Amended Credit Agreement and the other Loan Documents as are delegated to the Administrative Agent or the Collateral Agent, as the case may be, by
the terms thereof, together with such powers as are reasonably incidental thereto; and (iv) agrees that it will perform in accordance with their terms all of the
obligations which by the terms of the Loan Documents are required to be performed by it as a Lender.  This Agreement shall constitute (i) the notice required
to be delivered by the Borrower to the Administrative Agent pursuant to Section 2.20(a) of the Credit Agreement and (ii) an “Incremental Facility
Amendment” for purposes of Section 2.20(d) of the Credit Agreement.
 

Notwithstanding any provision to the contrary herein or in the Credit Agreement, after giving effect to the amendment set forth below in
Section 2 hereof to the definition of “Applicable Rate” in the Credit Agreement, the terms of the 2019 Incremental Term Loans (including without limitation
the Applicable Rate, the principal payment terms applicable thereto and the maturity date thereof) shall be the same as the terms of the Existing Term Loans,
and such 2019 Incremental Term Loans shall be deemed to be “Initial Term Loans” for all purposes of this Agreement, the Amended Credit Agreement and
each other Loan Document and shall constitute one tranche with, and be the same Class as, the Initial Term Loans made on the Closing Date (including as
modified pursuant to the Repricing Amendment).  Following the 2019 Incremental Amendment Funding Date (as defined below) and the funding of the 2019
Incremental Term Loans on the 2019 Incremental Amendment Funding Date, each reference to “Initial Term Loans” and “Initial Term Loans” shall include
the 2019 Incremental Term Loans and each reference to “Lender” shall include the 2019 Incremental Term Loan Lenders hereunder, in each case, unless the
context shall require otherwise.  Each of the parties hereto hereby agrees that, with the consent of the Administrative Borrower (not to be unreasonably
withheld), the Administrative Agent may take any and all action as may be reasonably necessary to ensure that all amounts of such 2019 Incremental Term
Loans, when originally made, are Initial Term Loans for all purposes under the Loan Documents and are included in each Borrowing of outstanding Initial
Term Loans on a pro rata basis.  This may be accomplished at the discretion of the Administrative Agent by allocating a portion of each such 2019
Incremental Term Loans to each outstanding Eurodollar Loan that is a Term Loan of the same Class on a pro rata basis, even though as a result thereof such
2019 Incremental Term Loans may effectively have a shorter Interest Period than
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the Term Loans included in the Borrowing of which they are a part (and notwithstanding any other provision of the Credit Agreement that would prohibit
such an initial Interest Period).  The 2019 Incremental Term Loans shall not accrue interest for any period prior to the 2019 Incremental Amendment Funding
Date and the Borrower shall not be required to pay interest on the 2019 Incremental Term Loans pursuant to Section 2.13 of the Credit Agreement for any
period prior to the 2019 Incremental Amendment Funding Date.
 

Subject to satisfaction of the conditions set forth in Section 3 of this Agreement, each 2019 Incremental Term Loan Lender hereby agrees to
make 2019 Incremental Term Loans as its portion of the Incremental Term Facility as set forth on Schedule A annexed hereto to the Borrowers on the
Amendment No. 2 Effective Date (as defined below) on the following terms and conditions:
 

Section 1.                            Incremental Amendment.  Effective as of the Amendment No. 2 Effective Date, Holdings, the Borrower, the
Administrative Agent and the Lenders party hereto (which constitute the Required Lenders under the Credit Agreement) agree pursuant to
Section 2.20(d) and Section 9.02(b), as applicable, to amend the Credit Agreement as follows:
 

(a)                                 Section 1.01 of the Credit Agreement is amended to add the following definitions in appropriate alphabetical order:
 

“2019 Incremental Term Loan” means the Incremental Term Loans made on the Amendment No. 2 Effective Date in accordance with
Section 2.20.

 
“Amendment No. 2” shall mean Amendment No. 2 (Incremental Facility Amendment), dated as of November 7, 2019, among the

Borrowers, Holdings, Parent, the other Loan Parties party thereto, the Administrative Agent and the Additional Term Lenders party thereto.
 

“Amendment No. 2 Effective Date” shall mean the date on which the 2019 Incremental Term Loans are funded in accordance with
Amendment No. 2 pursuant to Section 3 thereof.

 
“Quest Acquisition” has the meaning given to such term in Amendment No. 2.

 
“Quest Closing Refinancing” has the meaning given to such term in Amendment No. 2.

 
“Quest Transaction Costs” has the meaning given to such term in Amendment No. 2.

 
(b)                                 Section 1.01 of the Credit Agreement is amended to change the following definitions:

 
(i) The definition of “Applicable Rate” is amended by replacing clause (b) of such definition with following:

 
“(b) (i) prior to the Amendment No. 2 Effective Date, with respect to any Initial Term Loan that is an ABR Loan, 2.50% per annum, and
with respect to any Initial Term Loan that is a Eurodollar Loan, 3.50% per annum, and (ii) on and after the Amendment No. 2 Effective
Date, with respect to any Initial Term Loan that is an ABR Loan, 2.75% per annum, and with respect to any Initial Term Loan that is a
Eurodollar Loan, 3.75% per annum:

 
(ii) Clause (g) of the definition of “Required Additional Debt Terms” is amended by (a) deleting the comma after the first

reference to “Initial Term Loans” and replacing it with the word “and” and (b) deleting the words “and matures earlier than 12 months after
the original maturity date of the Initial Term Loans”.
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(c)                                  Section 2.10(a) of the Credit Agreement is hereby amended to read as follows

 
Subject to adjustment pursuant to paragraph (c) of this Section 2.10, the Borrower shall repay Initial Term Loans on the last day of each
March, June, September and December (commencing on March 31, 2020) in the principal amount of Term Loans as follows (subject to
reduction in accordance with the terms of Section 2.10(c) below); provided that if any such date is not a Business Day, such payment shall
be due on the next preceding Business Day:

 
Payment Date

 
Amortization Payment

 

March 31, 2020
 

$ 1,676,470.59
 

June 30, 2020
 

$ 1,676,470.59
 

September 30, 2020
 

$ 1,676,470.59
 

December 31, 2020
 

$ 1,676,470.59
 

March 31, 2021
 

$ 1,676,470.59
 

June 30, 2021
 

$ 1,676,470.59
 

September 30, 2021
 

$ 1,676,470.59
 

December 31, 2021
 

$ 1,676,470.59
 

March 31, 2022
 

$ 1,676,470.59
 

June 30, 2022
 

$ 1,676,470.59
 

September 30, 2022
 

$ 1,676,470.59
 

December 31, 2022
 

$ 1,676,470.59
 

March 31, 2023
 

$ 1,676,470.59
 

June 30, 2023
 

$ 1,676,470.59
 

September 30, 2023
 

$ 1,676,470.59
 

December 31, 2023
 

$ 1,676,470.59
 

March 31, 2024
 

$ 1,676,470.59
 

June 30, 2024
 

$ 1,676,470.59
 

 
(d)                                 Section 2.11(a)(i) of the Credit Agreement is amended to read as follows:

 
(i)  The Borrower shall have the right at any time and from time to time to prepay any Borrowing in whole or in part, without premium or

penalty; provided that in the event that, on or prior to the date that is 12 months after the Amendment No. 2 Effective Date, the Borrower (x) makes
any prepayment of Initial Term Loans in connection with any Repricing Transaction or (y) effects any amendment of this Agreement resulting in a
Repricing Transaction or (z) makes a mandatory prepayment of Initial Term Loans pursuant to Section 2.11(c) in connection with a Prepayment
Event described in clause (b) of the definition of “Prepayment Event” resulting in a Repricing Transaction, in either case, the Borrower shall pay to
the Administrative Agent, for the ratable account of each of the applicable Term Lenders holding Initial Term Loans, (I) a prepayment premium of
1.00% of the principal amount of the Initial Term Loans being prepaid in connection with such Repricing Transaction and (II) in the case of clause
(y), an amount equal to 1.00% of the aggregate amount of the applicable Initial Term Loans of non-consenting Lenders
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outstanding immediately prior to such amendment that are subject to an effective pricing reduction pursuant to such amendment.

 
(e)                                  Section 2.12 of the Credit Agreement is amended to incorporate the following clause (e):

 
The Borrower agrees to pay on the Amendment No. 2 Effective Date to each 2019 Incremental Term Loan Lender party to Amendment

No. 2 as an 2019 Incremental Term Loan Lender on the Amendment No. 2 Effective Date, as fee compensation for the funding of such 2019
Incremental Term Loan Lender’s 2019 Incremental Term Loan, a closing fee in an amount equal to 0.50% of the stated principal amount of such
2019 Incremental Term Lender’s 2019 Incremental Term Loan.  Such fees shall be payable to each such 2019 Incremental Term Loan Lender out of
the proceeds of such 2019 Incremental Term Loan Lender’s 2019 Incremental Term Loan as and when funded on the Amendment No. 2 Effective
Date and may be treated (and reported) by the Borrower and 2019 Incremental Term Loan Lenders as a reduction in issue price of the 2019
Incremental Term Loans for U.S. federal, state and local income tax purposes.  Such closing fee will be in all respects fully earned, due and payable
on the Amendment No. 2 Effective Date and non-refundable and non-creditable thereafter.

 
(f)                                   Section 2.20(b)(i) of the Credit Agreement is amended to replace the first proviso thereto with the following:

 
provided that, only in the case of any Incremental Term Loans which are secured on a pari passu basis with the Initial Term Loans and

ranking pari passu with the Initial Term Loans in right of payment, in the event that the Effective Yield for any such Incremental Term Loans is
greater than the Effective Yield for the Initial Term Loans by more than 0.50% per annum, then the Effective Yield for the Initial Term Loans shall
be increased to the extent necessary so that the Effective Yield for the Initial Term Loans is equal to the Effective Yield for such Incremental Term
Loans minus 0.50% per annum;

 
(g)                                  Section 5.10 of the Credit Agreement is amended by inserting the following at the end of such Section:  “The proceeds of the 2019

Incremental Term Loans made on the Amendment No. 2 Effective Date pursuant to Amendment No. 2 shall be used to (a) fund the
Quest Acquisition, (b) pay the Quest Transaction Costs, (c) fund the Quest Closing Refinancing and (d) provide funding for working capital, general
corporate purposes and other purposes not prohibited by the Credit Agreement.”

 
(h)                                 Section 6.04(c) of the Credit Agreement is amended to add the following proviso at the end thereof:

 
; provided that at the time any such Investment is made pursuant to this Section 6.04(c) by a Loan Party in a non-Loan Party, the aggregate

outstanding amount of such Investments by Loan Parties in non-Loan Parties made pursuant to this Section 6.04(c), following the Amendment No. 2
Effective Date, shall not exceed the greater of (A) $100,000,000 and (B) 66% of Consolidated EBITDA for the Test Period then last ended, at the
time of making such Investment (it being understood and agreed that to the extent subsequent to any such Investment a non-Loan Party shall become
a Loan Party, then such Investment shall not count as outstanding for purposes of this proviso);

 
(i)                                     Section 6.04(bb) of the Credit Agreement is amended to add the following proviso at the end thereof:
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provided that such Investments pursuant to clause (B) of this Section 6.04(bb) shall only be permitted to the extent that at the time of any

such Investment and after giving effect thereto, on a Pro Forma Basis, the Total Net Leverage Ratio is no greater than 5.00 to 1.00 (it being
understood and agreed that to the extent subsequent to any such Investment a non-Loan Party shall become a Loan Party, then such Investment shall
not count as outstanding for purposes of this proviso);

 
Section 2.                            Terms of the Incremental Term Loans.  The 2019 Incremental Term Loans made hereunder shall be subject to the

following additional terms:
 

(a)                                 Applicable Rate.  For the avoidance of doubt, the Applicable Rate for ABR Loans or for Eurodollar Loans, as applicable, for the
2019 Incremental Term Loans shall mean, as of any date of determination, the applicable percentage per annum with respect to any Initial
Term Loan as set forth in the definition of “Applicable Rate” in the Amended Credit Agreement.  All Interest Periods applicable to Initial
Term Loans shall continue in effect after the 2019 Incremental Amendment Funding Date. The 2019 Incremental Term Loans shall be
initially incurred pursuant to a single Borrowing of Eurodollar Loans, with such Borrowing to be subject to (x) Interest Periods which
commence on the 2019 Incremental Amendment Funding Date and end on the last day of the Interest Period applicable to the Initial Term
Loans and (y) the LIBO Rate applicable to the Initial Term Loans. From and after the 2019 Incremental Amendment Funding Date to the
first Interest Payment Date to occur after the 2019 Incremental Amendment Funding Date, the Borrower shall make to the Administrative
Agent on such first Interest Payment Date (and the Administrative Agent shall distribute to the applicable Lenders in accordance with the
Amended Credit Agreement) all payments in respect of interest on the 2019 Incremental Term Loans to the 2019 Incremental Term Lenders
for amounts which have accrued on the 2019 Incremental Term Loans from the 2019 Incremental Amendment Funding Date to but
excluding such Interest Payment Date.

 
(b)                                 Voluntary and Mandatory Prepayments; Maturity.

 
(i)                                     Scheduled installments of principal of the Incremental Term Increase set forth above shall be reduced in connection with

any voluntary or mandatory prepayments of the Initial Term Loans in accordance with Sections 2.10 and 2.11 of the Amended Credit
Agreement.

 
(ii)                                  The 2019 Incremental Term Loans will mature on the maturity date applicable to the Initial Term Loans, which date is

July 7, 2024.
 

(c)                                  Ranking and Security.  The 2019 Incremental Term Loans shall rank equal in right of payment and equal in right of security with
the Initial Term Loans.

 
Section 3.                            Conditions to Borrowing.  The obligations of the 2019 Incremental Term Loan Lenders to extend the 2019 Incremental

Term Loans are subject solely to the satisfaction, or waiver by the 2019 Incremental Term Loan Lenders (the date of such satisfaction or waiver, the
“Amendment No. 2 Effective Date”), of the following conditions:
 

(a)                                 Delivery of Documents. The Administrative Agent (or its counsel), on behalf of the 2019 Incremental Term Loan Lenders, shall have
received each of the following, each dated the Amendment No. 2 Effective Date unless otherwise indicated or agreed to by the
Administrative Agent:
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(i)             a customary written opinion of Kirkland & Ellis LLP, counsel to the Borrowers, addressed to the 2019 Incremental Term Loan Lenders,

in form and substance reasonably satisfactory to the Administrative Agent;
 

(ii)          to the extent such concept exists in the relevant jurisdiction, certificates attesting to the good standing of the Closing Date Loan Parties
(as defined in the Incremental Commitment Letter) in their jurisdiction of formation or incorporation certified as of a recent date by the
relevant Governmental Authority;

 
(iii)       a certificate, executed by any Responsible Officer of the Closing Date Loan Parties (A) certifying as to the names and signatures of

each officer of the Closing Date Loan Parties executing and delivering this Agreement, (B) either (x) attaching the Organizational
Documents of the Closing Date Loan Parties certified, if applicable, by the relevant authority of their jurisdiction of organization or
(y) certifying that there has been no change to such Organizational Document since last delivered to the Administrative Agent and
(C) attaching the resolutions of the Closing Date Loan Parties’ board of directors or other appropriate governing body approving and
authorizing the execution, delivery and performance of this Agreement; and

 
(iv)      a certificate from the chief financial officer, chief operating officer or other officer with similar responsibilities of the Borrowers

certifying as to the solvency of the Borrowers and their Subsidiaries on a consolidated basis after giving effect to this Agreement and
the Quest Acquisition, substantially in the form of Exhibit P to the Credit Agreement.

 
(b)         Fees.

 
(i)             Each 2019 Incremental Term Loan Lender (or the Administrative Agent, on such 2019 Incremental Term Loan Lender’s behalf) shall

have received all fees required to paid by the Borrowers on the Amendment No. 2 Effective Date pursuant to that certain First Lien Fee
Letter, dated as of September 25, 2019 among the Administrative Borrower, Barclays Bank PLC, Credit Suisse Loan Funding LLC,
Credit Suisse AG, Goldman Sachs Bank USA, Deutsche Bank AG New York Branch, Deutsche Bank Securities Inc., Bank of
Montreal, BMO Capital Markets Corp., SunTrust Bank and SunTrust Robinson Humphrey, Inc. (the “Fee Letter”) (which amounts
may, at the election of the Borrower, be offset against the proceeds of the 2019 Incremental Term Loans).

 
(ii)          The Borrowers shall have paid, upon the borrowing of the 2019 Incremental Term Loans (or substantially simultaneously with the

borrowing of the 2019 Incremental Term Loans) (which amounts may, at the election of the Borrowers, be offset against the proceeds
of the 2019 Incremental Term Loans) the reasonable out-of-pocket expenses of the Commitment Parties (as defined in the Incremental
Commitment Letter) in connection with this Agreement and the transactions contemplated hereby and any other fees and expenses
required to be paid on the Amendment No. 2 Effective Date pursuant to the Incremental Commitment Letter and with respect to
expenses, to the extent invoiced at least three (3) business days prior to the Amendment No. 2 Effective Date.

 
(c)          Other Conditions.

 
(i)             The Quest Acquisition shall have been, or substantially concurrently with the initial borrowing under the Incremental Term Loans shall

be, consummated in all material
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respects in accordance with the Quest Acquisition Agreement.  No provision of the Quest Acquisition Agreement shall have been
waived, amended, consented to or otherwise modified in a manner material and adverse to the 2019 Incremental Term Loan Lenders
without the consent of the 2019 Incremental Term Loan Lenders (not to be unreasonably withheld, delayed, denied or conditioned and
provided that the 2019 Incremental Term Loan Lenders shall be deemed to have consented to such waiver, amendment, consent or
other modification unless they shall object thereto within three (3) business days after notice of such waiver, amendment, consent or
other modification); provided that (i) any reduction in the purchase price for the Quest Acquisition set forth in the Quest Acquisition
Agreement of less than 15% shall be deemed to be not material and adverse to the interests of the 2019 Incremental Term Loan
Lenders, and any reduction in the purchase price of 15% or more shall deemed to be material and adverse to the interests of the 2019
Incremental Term Loan Lenders unless applied to reduce the 2019 Incremental Term Loans in a manner to be determined by the
Borrowers in consultation with the 2019 Incremental Term Loan Lenders, (ii) any increase in the purchase price set forth in the Quest
Acquisition Agreement shall be deemed to be not material and adverse to the interests of the 2019 Incremental Term Loan Lenders so
long as such purchase price increase is not funded with additional indebtedness of the Borrowers or their Restricted Subsidiaries (it
being understood and agreed that no purchase price, working capital or similar adjustment provisions set forth in the Quest Acquisition
Agreement shall constitute a reduction or increase in the purchase price) and (iii) any change to the definition of Target Material
Adverse Effect (as defined in the Incremental Commitment Letter) shall be deemed materially adverse to the 2019 Incremental Term
Loan Lenders and shall require the consent of the 2019 Incremental Term Loan Lenders (not to be unreasonably withheld, delayed,
denied or conditioned).

 
(ii)          The Quest Closing Refinancing shall have been made or consummated prior to, or shall be made or consummated substantially

concurrently with, the initial borrowing of the 2019 Incremental Term Loans.
 

(iii)       There shall have not occurred, since August 21, 2019, any Target Material Adverse Effect (as defined in the Incremental Commitment
Letter) that is continuing.

 
(iv)      The Specified Representations (as defined in the Incremental Commitment Letter) shall be true and correct in all material respects as of

the Amendment No. 2 Effective Date.
 

(v)         The Specified Acquisition Agreement Representations (as defined in the Incremental Commitment Letter) shall be true and correct in
all material respects as of the Amendment No. 2 Effective Date (or, as of such earlier date if expressly made as of an earlier date), in
each case without duplication of any materiality qualifier therein.

 
(vi)      The Administrative Agent shall have received (at least three (3) Business Days prior to the Amendment No. 2 Effective Date) all

documentation and other information about the Targets, the Borrowers and each Guarantor on the Amendment No. 2 Effective Date as
has been reasonably requested in writing at least ten (10) Business Days prior to the Amendment No. 2 Effective Date by the
Administrative Agent that is required by regulatory authorities under applicable “know your customer” and anti-money laundering
rules and regulations, including without limitation the PATRIOT Act and the Beneficial Ownership Regulation.
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(vii)                 Holdings and the Borrowers shall have satisfied the Collateral and Guarantee Requirement and, substantially simultaneously with

the consummation of the Quest Acquisition the Loan Guarantors shall have satisfied the Collateral and Guarantee Requirement;
provided that if, notwithstanding the use by Holdings and the Borrower of commercially reasonable efforts or without undue burden
or expense to cause the Collateral and Guarantee Requirement to be satisfied on the Amendment No. 2 Effective Date, the
requirements thereof are not satisfied as of the Amendment No. 2 Effective Date, the satisfaction of such requirements shall not be a
condition to the availability of the Incremental Term Loans on the Amendment No. 2 Effective Date (but shall be required to be
satisfied as promptly as practicable after the Amendment No. 2 Effective Date and in any event within the period specified therefor
in Schedule B attached hereto or such later date as the Administrative Agent may otherwise reasonably agree).

 
(viii)              The Administrative Agent shall have received a borrowing request relating to the 2019 Incremental Term Loans at least one

Business Day prior to the Amendment No. 2 Effective Date.
 

Section 4.                            Effect on Loan Documents.  Except as specifically amended hereby, all Loan Documents shall continue to be in full force
and effect and are hereby in all respects ratified and confirmed.  Without limiting the generality of the foregoing:
 

(a)                                 each 2019 Incremental Term Loan Lender acknowledges and agrees that upon the funding of the 2019 Incremental Term Loans, such 2019
Incremental Term Loan Lender shall be deemed to be a “Lender” and “Term Lender” under, and for all purposes of, the Amended Credit
Agreement and the other Loan Documents, and shall be subject to and bound by the terms thereof, and shall perform all the obligations of
and shall have all rights of a Lender thereunder pursuant to the terms of the Amended Credit Agreement.

 
(b)                                 except as set forth in this Agreement, the 2019 Incremental Term Loans shall otherwise be subject to the provisions of the Amended Credit

Agreement and the other Loan Documents.
 

(c)                                  the execution, delivery and effectiveness of this Agreement shall not operate as a waiver of any right, power or remedy of the
Administrative Agent, the Collateral Agent or any Lender under any Loan Document, nor constitute a waiver of any provision of any Loan
Document or in any way limit, impair or otherwise affect the rights and remedies of the Administrative Agent, the Collateral Agent and the
Lenders under any Loan Document;

 
(d)                                 on and after the Amendment No. 2 Effective Date, each reference in the Credit Agreement to “this Agreement,” “hereunder,” “hereof,”

“herein” or words of like import referring to the Credit Agreement and each reference in any other Loan Document to “the Credit
Agreement,” “thereunder,” “thereof,” “therein” or words of like import referring to the Credit Agreement shall mean and be a reference to
the Credit Agreement as amended by this Agreement, and this Agreement and the Credit Agreement shall be read together and construed, 
as a single instrument;

 
(e)                                  nothing herein shall be deemed to entitle the Borrowers (or any other Loan Party) to a further amendment to, or a consent, waiver,

modification or other change of, any of the terms, conditions, obligations, covenants or agreements contained in the Amended Credit
Agreement or any other Loan Document in similar or different circumstances; and

 
9



 
(f)                                   each of the parties hereto hereby acknowledges and agrees that this Agreement shall constitute a Loan Document for all purposes of the

Credit Agreement and the other Loan Documents and (ii) the terms of this Agreement do not constitute a novation but, rather, an
amendment of the terms of certain pre-existing Indebtedness and the Credit Agreement and the incurrence of certain new indebtedness, as
evidenced by the Credit Agreement and this Agreement.  For the avoidance of doubt, each representation and warranty in the Credit
Agreement with regard to the Loan Documents shall be deemed a representation and warranty with regard to this Agreement.

 
Section 5.                            Expenses.  The Borrowers agree to pay all reasonable out-of-pocket costs and expenses incurred by the Administrative

Agent in connection with this Agreement and any other documents prepared in connection herewith and the consummation and administration of the
transactions contemplated hereby, in each case to the extent required by (and subject to the limitation contained in) Section 9.03 of the Credit Agreement.
 

Section 6.                            Recordation of the New Loans.  Upon execution and delivery hereof, the Administrative Agent will record the 2019
Incremental Term Loans, as the case may be, made by each 2019 Incremental Term Loan Lender in the Register.
 

Section 7.                            Acknowledgement and Consent.  The Borrower and each other Loan Party party hereto hereby acknowledges that it has
reviewed the terms and provisions of the Credit Agreement and this Agreement and consents to the amendment of the Credit Agreement effected pursuant to
this Agreement, including without limitation, the making of the 2019 Incremental Term Loans.  The Borrower and each other Loan Party party hereto hereby
confirms that each Loan Document to which it is a party or otherwise bound and all Collateral encumbered thereby will continue to guarantee or secure, as the
case may be, to the fullest extent possible in accordance with the Loan Documents the payment and performance of all “Secured Obligations” under each of
the Loan Documents to which it is a party (in each case as such terms are defined in the applicable Loan Document), including without limitation, the 2019
Incremental Term Loans.  The Borrower and each other Loan Party party hereto acknowledges and agrees that any of the Loan Documents (as they may be
modified by this Agreement) to which it is a party or otherwise bound shall continue in full force and effect and that all of its obligations thereunder shall be
valid and enforceable and shall not be impaired or limited by the execution or effectiveness of this Agreement other than to the extent expressly contemplated
hereby.
 

Section 8.                            Amendment, Modification and Waiver.  This Agreement may not be amended, modified or waived except by an
instrument or instruments in writing signed and delivered on behalf of each of the parties hereto.
 

Section 9.                            Entire Agreement.  This Agreement, the Credit Agreement, the Fee Letter and the other Loan Documents constitute the
entire agreement among the parties with respect to the subject matter hereof and thereof and supersede all other prior agreements and understandings, both
written and verbal, among the parties or any of them with respect to the subject matter hereof.
 

Section 10.                     GOVERNING LAW.  THIS AGREEMENT SHALL BE CONSTRUED IN ACCORDANCE WITH AND
GOVERNED BY THE LAWS OF THE STATE OF NEW YORK.
 

Section 11.                     Severability.  Any provision of this Agreement held to be invalid, illegal or unenforceable in any jurisdiction shall, as to
such jurisdiction, be ineffective to the extent of such invalidity, illegality or unenforceability without affecting the validity, legality and enforceability of the
remaining provisions hereof; and the invalidity of a particular provision in a particular jurisdiction shall not invalidate such provision in any other
jurisdiction.  Without limiting the foregoing provisions of this Section 10, if
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and to the extent that the enforceability of any provisions in this Agreement relating to Defaulting Lenders shall be limited by Debtor Relief Laws, as
determined in good faith by the Administrative Agent, then such provisions shall be deemed to be in effect only to the extent not so limited.
 

Section 12.                     Counterparts; Integration; Effectiveness.  This Agreement may be executed in counterparts (and by different parties
hereto on different counterparts), each of which shall constitute an original, but all of which when taken together shall constitute a single contract.  This
Agreement shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns.  Delivery of an executed
counterpart of a signature page of this Agreement by facsimile or other electronic means shall be effective as delivery of an original executed counterpart of
this Agreement.
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IN WITNESS WHEREOF, each of the undersigned has caused its duly authorized officer to execute and deliver this Agreement as of the date

first set forth above.
 
 

BARCLAYS BANK PLC
   
   
 

By:
 

 

Name:
 

 

Title:
 

   
 

ATKINS NUTRITIONALS, INC.
NCP-ATK HOLDINGS, INC.
ATKINS NUTRITIONALS HOLDINGS, INC.
ATKINS NUTRITIONALS HOLDINGS II, INC.

   
   
 

By:
 

 

Name:
 

 

Title:
 

   
 



 
 

ATKINS INTERMEDIATE HOLDINGS, LLC
CONYERS PARK ACQUISITION CORP.

   
   
 

By:
 

 

Name:
 

 

Title:
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Acknowledged by:
 
 

BARCLAYS BANK PLC,
as Administrative Agent

   
   
 

By:
 

 

Name:
 

 

Title:
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SCHEDULE A

TO INCREMENTAL FACILITY AMENDMENT
 

Name of 2019 Incremental
Term Loan Lenders

 

2019 Incremental Term
Loan Commitment

 

Barclays Bank PLC
 

$ 460,000,000
 

Total:
 

$ 460,000,000
 

 



Exhibit 10.2
 

EXECUTION VERSION
 

EMPLOYMENT AGREEMENT
 

This Employment Agreement (this “Employment Agreement”), dated November 5, 2019, is entered into by and between Quest Nutrition, LLC, a
Delaware limited liability company (the “Company”), and David Ritterbush, in his individual capacity (“Executive”). The “Effective Date” of this
Employment Agreement shall be the Closing Date, as such term is defined in that certain Stock and Unit Purchase Agreement, dated August 21, 2019 (the
“Purchase Agreement”), by and among Voyage Holdings, LLC, a Delaware limited liability company, VMG Quest Blocker, Inc., a Delaware corporation,
VMG Voyage Holdings, LLC, a Delaware limited liability company, VMG Tax-Exempt II, L.P. a Delaware limited partnership, The Michael K. Osborn and
Kaplana P. Osborn Revocable Living Trust, The Ava M. Osborn 2018 Irrevocable Gift Trust, The Cole M. Osborn 2018 Irrevocable Gift Trust, Ronald Penna
and Thomas Bilyeu, Voyage Employee Holdings, LLC, a Delaware limited liability company, Atkins Nutritionals, Inc., a New York corporation (“Buyer”),
and, solely for the purposes of Section 8.10 of the Purchase Agreement, the Restricted Sellers (as defined in the Purchase Agreement); provided that if the
transactions contemplated by the Purchase Agreement (collectively, the “Transaction”) are not consummated, this Employment Agreement shall be null and
void ab initio and of no force and effect.
 

WHEREAS, subject to the consummation of the Transaction, the Company seeks to retain Executive’s services pursuant to the terms of this
Employment Agreement, which will supersede, in their entirety, any existing or prior arrangements that Executive may have with the Company, including,
without limitation, that certain offer letter dated February 3, 2017 and that certain change in control severance protection letter dated April 29, 2019
(collectively, the “Existing Arrangements”), and by entering into this Employment Agreement, Executive waives any and all claims he may have as a result of
the Transaction to terminate his employment for Good Reason as contemplated by the Existing Arrangements.
 

NOW, THEREFORE, in consideration of the mutual covenants contained herein and the significant proceeds payable to Executive pursuant to the
Purchase Agreement, the parties hereto agree as follows:
 

SECTION 1.        TERM OF EMPLOYMENT
 

Subject to the terms and conditions set forth in this Employment Agreement, the Company agrees to employ Executive and Executive agrees to be
employed by the Company for an initial term of twelve (12) months, starting on the Effective Date and ending on the twelve (12)-month anniversary of such
date (the “Initial Term”). The term of this Employment Agreement will automatically renew for additional one year periods (each, an “Additional Term”)
unless, at least thirty (30) days prior to the expiration of the applicable Initial Term or Additional Term, either party provides the other party with written
notice of non-renewal (a “Non-Renewal Notice”). The employment term described in this SECTION 1 is referred to in this Employment Agreement as the
“Term.” Executive’s primary place of employment shall be in the greater Los Angeles, California metropolitan area, provided that Executive understands and
agrees that Executive will be required to travel from time to time for business purposes.
 



 
SECTION 2.        POSITION AND DUTIES AND RESPONSIBILITIES
 

(a)           Position. Executive shall be the President of the Company. Executive shall report to the Chief Executive Officer of the Company’s parent
company, The Simply Good Foods Company, a Delaware corporation (“SMPL”).
 

(b)           Duties and Responsibilities. During the Term, Executive will have the duties, authorities and responsibilities required by Executive’s
position, and such other duties, authorities and responsibilities as are assigned by the Company. Executive will devote Executive’s full time and attention to
the affairs of the Company and to the performance of Executive’s job duties, and Executive will use Executive’s best efforts and abilities to promote the
Company’s interests (collectively, the “Responsibilities”). Executive may serve on the boards of not-for-profit organizations, subject to first obtaining prior
written approval of the Company’s Board of Managers (“Board”) (with the Board hereby approving Executive’s continued service on the boards of directors
set forth on Exhibit A), and manage his personal investments to the extent that such activities do not interfere, individually or in the aggregate, with
Executive’s duties under this Employment Agreement.  For the avoidance of doubt, Executive may serve on additional boards only with the Board’s prior
written approval.
 

(c)           Board of Directors. The Board of Directors of SMPL (the “SMPL Board”) shall take such action as may be necessary to appoint or elect
Executive as a member of the SMPL Board as of the Effective Date.
 
SECTION 3.        COMPENSATION AND BENEFITS
 

(a)           Base Salary. Executive’s base salary shall be $500,000 per year (the “Base Salary”), starting as of the Effective Date, which Base Salary is
(i) payable in installments, in accordance with the Company’s standard payroll practices and policies for senior executives, (ii) subject to such withholding
and other taxes as required by law or as otherwise permissible under such practices or policies and (iii) subject to increase (but not decrease) in the Board’s
discretion.
 

(b)           Employee Benefit Plans. Executive will be eligible to participate in the employee benefit programs made available to other senior
executives of the Company from time to time (excluding, for the avoidance of doubt, the SMPL Executive Severance Compensation Plan (the “SMPL
Severance Plan”)), subject to the terms of the applicable plan documents and generally applicable Company policies. The Company may modify or terminate
any employee benefit plan at any time.  If neither party provides the other party with a timely Non-Renewal Notice prior to the end of the Initial Term in
accordance with SECTION 1, and this Employment Agreement renews for an Additional Term thereafter, the parties will discuss whether it is appropriate for
Executive to participate in the SMPL Severance Plan.
 

(c)           Annual Bonus. For calendar year 2019, Executive’s annual bonus will be determined in accordance with the Company’s existing annual
bonus plan. After the Effective Date, Executive will be eligible to participate in the Company’s Annual Incentive Plan and receive an annual bonus (“Annual
Bonus”) based upon achievement of the applicable performance criteria established thereunder in consultation with Executive, with a target Annual Bonus
opportunity equal to one-hundred percent (100%) of his Base Salary and a maximum Annual Bonus
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opportunity equal to two-hundred percent (200%) of his Base Salary. As of the Effective Date, the Company is operating on a calendar year basis. After the
Effective Date, the Company will operate on a fiscal year basis, with the fiscal year generally commencing on or about September 1 and generally ending on
or about August 31, and with any Annual Bonus with respect to such fiscal year to be paid on or before December 15.  Accordingly, fiscal year 2020 will be
an incomplete “stub year” (Effective Date through August 30, 2020), and Executive’s Annual Bonus will be pro-rated accordingly (i.e., for fiscal year 2020,
assuming the Effective Date is November 7, 2019, then Executive’s target Annual Bonus opportunity will equal 80 percent of his Base Salary, and his
maximum Annual Bonus opportunity will equal 160 percent of Base Salary) and any applicable performance criteria will be adjusted equitably to reflect the
“stub year.”  Executive’s right to receive any Annual Bonus will be subject to Executive’s continued employment through the end of the applicable fiscal
year; provided, however, Executive will not receive an Annual Bonus if Executive is terminated for Cause prior to the date such Annual Bonus is paid.
 

(d)           Special Bonus. In addition to the Annual Bonus opportunity noted above, Executive shall be eligible to receive a one-time special cash
retention bonus in the amount of $1,750,000 (the “Special Bonus”), which will be paid in a lump sum within thirty (30) days following the last day of the
Initial Term (the “Retention Date”), provided that (i) Executive is employed by the Company as of the Retention Date and has materially met his
Responsibilities throughout the Initial Term and (ii) either Executive or the Company has provided the other party with a Non-Renewal Notice.
Notwithstanding anything to the contrary in the foregoing, if Executive’s employment is terminated by the Company without Cause or by Executive for Good
Reason (as such terms are defined under, and pursuant to the notice requirements set forth in, the SMPL Severance Plan) (each, a “Qualifying Termination”),
in each case, prior to the Retention Date, the Special Bonus will be paid to Executive within thirty (30) days of such Qualifying Termination, subject to
Executive’s compliance with SECTION 4(d). For the avoidance of doubt, any claims for Good Reason must be on the basis of events occurring after the
consummation of the Transaction (e.g., Executive cannot claim Good Reason due to the consummation of the Transaction or any change in his role resulting
therefrom).
 

(e)           Equity Awards. As soon as practicable following the Effective Date and subject to the approval of the SMPL Board (or another committee
thereof), Executive will be granted incentive equity awards in SMPL (“Equity Awards”) with an aggregate grant date fair value equal to one-hundred and fifty
percent (150%) of his Base Salary. The Equity Awards will be consistent with both the types of awards and the forms of award agreements utilized for other
senior executive level awards (with additional terms and conditions) and will be granted pursuant to the terms of the SMPL 2017 Omnibus Incentive Plan, as
the same may be amended from time to time. Notwithstanding anything to the contrary, if Executive receives the Special Bonus, then, as consideration for his
receipt of the Special Bonus, he shall forfeit for no consideration one hundred percent (100%) of the Equity Awards (whether vested or unvested), as well as
any severance payments he might otherwise be entitled to under any Company policies, practices or otherwise.
 

(f)            Rent/Travel Allowance. Executive will receive a $7,500 per month (pro-rated for any partial months of employment) allowance intended
to offset his residence rental and non-business related travel costs.  For the avoidance of doubt, such allowance may result in taxable income to Executive or
otherwise be subject to applicable withholdings and deductions.
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(g)           Paid Time Off. Executive shall be eligible for paid time off in accordance with Company policy, as the same may be modified from time to

time, provided that Executive shall take paid time off so as not to materially interfere with the business of the Company, and in no event shall more than ten
(10) days of paid time off be taken consecutively without approval by the Board.
 

(h)           Business Expenses. Executive shall be reimbursed for reasonable and appropriate business expenses incurred and appropriately
documented in connection with the performance of Executive’s duties and responsibilities under this Employment Agreement in accordance with SMPL’s
expense reimbursement policies and procedures for its senior executives.
 
SECTION 4.        TERMINATION OF EMPLOYMENT AND SEVERANCE
 

(a)           Right of Termination. The Company shall have the right to terminate Executive’s employment at any time, and Executive shall have the
right to resign at any time, subject to the obligations and conditions contained herein.
 

(b)           Payments upon Termination. Upon termination of Executive’s employment with the Company for any reason, the Company shall pay to
Executive on his last day of employment with the Company (i) all Base Salary earned by Executive through his last day of employment and (ii) any
unreimbursed business expenses properly incurred and submitted by Executive in accordance with SECTION 3(h).
 

(c)           Benefits at Termination of Employment. Executive will have, upon termination of his employment, the right to receive any benefits
payable under the Company’s employee benefit plans, programs and policies that Executive otherwise has a nonforfeitable right to receive under the terms of
such plans, programs and policies (other than severance benefits), independent of Executive’s rights under this Employment Agreement.
 

(d)           Release Requirement. The Company shall have no obligation to pay the Special Bonus upon a Qualifying Termination, as provided under
SECTION 3(d), if (A) Executive violates any of the material provisions of SECTION 5 of this Employment Agreement, or (B) Executive does not execute
and deliver (without revoking), each in accordance with its terms, to the Company a general release in the form attached to this Employment Agreement as
Exhibit B (the “Release”) following Executive’s Qualifying Termination. With respect to clause (A) of this SECTION 4(d), Executive will have fifteen (15)
days from the date of the Company’s notice of the violation in which to cure such violation (to the extent such violation is capable of cure, as determined in
the Company’s good faith discretion), before the termination of payments takes effect.
 

(e)           Other Obligations. Upon any termination of Executive’s employment with the Company, Executive shall be deemed to have tendered his
resignation from the SMPL Board and any other position as an officer, director or fiduciary of any Company-related entity and agrees to take any actions the
Company reasonably requests to effectuate the foregoing.
 
SECTION 5.        COVENANTS BY EXECUTIVE
 

(a)           The Company’s Property.
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(i)                                     Executive, upon the termination of Executive’s employment for any reason or, if earlier, upon the Company’s request, shall

promptly return all Property (as defined below) that had been entrusted or made available to Executive by SMPL or any of its
subsidiaries, including the Company (collectively, the “Company Group”); provided, that, Executive may retain his contacts,
calendars and personal correspondence and any compensation information reasonably needed for tax preparation purposes.

 
(ii)                                  The term “Property” means all records, files, memoranda, reports, price lists, customer lists, drawings, plans, sketches, keys,

codes, computer hardware and software and other property of any kind or description prepared, used or possessed by Executive
during Executive’s employment with the Company Group (and any duplicates of any such property) together with any and all
information, ideas, concepts, discoveries, and inventions and the like conceived, made, developed or acquired at any time by
Executive individually or with others during Executive’s employment that relate to the business, products or services of the
Company Group.

 
(b)           Trade Secrets.

 
(i)                                     Executive agrees that Executive will hold in a fiduciary capacity for the benefit of the Company Group, and will not directly or

indirectly use or disclose, other than when required to do so in good faith to perform Executive’s duties and responsibilities, any
Trade Secret (as defined below) that Executive may have acquired during the term of Executive’s employment with the Company
Group for so long as such information remains a Trade Secret, unless Executive is required to do so by a lawful order of a court of
competent jurisdiction, any governmental authority, or agency, or any recognized subpoena; provided, however, that before making
any disclosure of a Trade Secret pursuant to a such an order or subpoena, Executive will provide notice of such order or subpoena
to the Company to permit the Company to challenge such order or subpoena if the Company, in its sole discretion and at its
expense, desires to challenge such order or subpoena or to seek a protective order preventing further disclosure of the Trade Secret.
Pursuant to 18 U.S.C. § 1833(b), Executive will not be held criminally or civilly liable under any Federal or State trade secret law
for the disclosure of a Trade Secret that (A) is made (x) in confidence to a Federal, State, or local government official, either
directly or indirectly, or to Executive’s attorney and (y) solely for the purpose of reporting or investigating a suspected violation of
law; or (B) is made in a complaint or other document that is filed under seal in a lawsuit or other proceeding. If Executive files a
lawsuit for retaliation by the Company or any of its subsidiaries for reporting a suspected violation of law, Executive may disclose
the Trade Secret to Executive’s attorney and use the Trade Secret information in the court proceeding, if Executive files any
document containing the Trade Secret under seal and does not disclose the Trade Secret except under court order. Nothing in this
Employment Agreement is
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intended to conflict with 18 U.S.C. § 1833(b) or create liability for disclosures of Trade Secrets that are expressly allowed by such
section.

 
(ii)                                  The term “Trade Secret” means information, without regard to form, including technical or non-technical data, a formula, a

pattern, a compilation, a program, a device, a method, a technique, a drawing, a process, financial data, financial plans, product
plans, or a list of actual or potential customers or suppliers that are not commonly known or available to the public and which
information (A) derives economic value, actual or potential, from not being generally known to, and not being generally readily
ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use and (B) is the subject of
reasonable efforts by any member of the Company Group to maintain its secrecy.

 
(iii)                               This SECTION 5(b) and SECTION 5(c) are intended to provide rights to the Company Group that are in addition to, not in lieu of,

those rights the Company Group has under the common law or applicable statutes for the protection of trade secrets and
Confidential Information.

 
(c)           Confidential Information.

 
(i)                                     Executive while employed by the Company Group and after termination of such employment for any reason shall, for so long as

the information remains Confidential Information, hold in a fiduciary capacity for the benefit of the Company Group and shall not
directly or indirectly use or disclose, other than when required to do so in good faith to perform Executive’s duties and
responsibilities, any Confidential Information (as defined below) that Executive may have acquired (whether or not developed or
compiled by Executive and whether or not Executive is authorized to have access to such information) during the term of, and in
the course of, or as a result of Executive’s employment with the Company Group, unless Executive is required to do so by a lawful
order of a court of competent jurisdiction, any governmental authority, or agency, or any recognized subpoena; provided, however,
that before making any disclosure of a Confidential Information pursuant to a such an order or subpoena, Executive will provide
notice of such order or subpoena to the Company to permit the Company to challenge such order or subpoena if the Company, in
its sole discretion and at its expense, desires to challenge such order or subpoena or to seek a protective order preventing further
disclosure of the Confidential Information.

 
(ii)                                  The term “Confidential Information” means any secret, confidential or proprietary information relating to the respective

businesses of the members of the Company Group that is or has been disclosed to Executive or of which Executive becomes aware
as a consequence of or through Executive’s relationship with the Company Group, and is not generally known to the
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competitors of the Company Group, including customer lists, details of client or consultant contracts, the terms and conditions of
this Employment Agreement, current and anticipated customer requirements, pricing policies, price lists, market studies, business
plans, licensing strategies, advertising campaigns, operational methods, marketing plans or strategies, product development
techniques or flaws, computer software programs (including object code and source code), data and documentation, data base
technologies, systems, structures and architectures, inventions and ideas, past, current and planned research and development,
compilations, devices, methods, techniques, processes, financial information and data, employee compensation information,
business acquisition plans and new personnel acquisition plans, which are not otherwise included in the definition of a Trade
Secret under this Employment Agreement. Confidential Information shall not include any information that has been voluntarily
disclosed to the public by the Company Group (except where such public disclosure has been made by Executive without
authorization) or that has been independently developed and disclosed by others, or that otherwise enters the public domain
through lawful means.

 
(iii)                               Nothing in this Employment Agreement shall prohibit or restrict the Company or its Affiliates, Executive or their respective

attorneys from: (A) making any disclosure of relevant and necessary information or documents in any action, investigation, or
proceeding relating to this Employment Agreement or any other litigation between the Company or its Affiliates and Executive, or
as required by law or legal process, including with respect to possible violations of law; (B) participating, cooperating, or testifying
in any action, investigation, or proceeding with, or providing information to, any governmental agency or legislative body, any
self-regulatory organization, and/or pursuant to the Sarbanes-Oxley Act; or (C) accepting any U.S. Securities and Exchange
Commission awards. In addition, nothing in this Employment Agreement prohibits or restricts the Company or its Affiliates or
Executive from initiating communications with, or responding to any inquiry from, any regulatory or supervisory authority
regarding any good faith concerns about possible violations of law or regulation. “Affiliate” means any current and/or future entity
that controls, is controlled by or is under common control with the Company.

 
(d)           Ownership of Work Product.

 
(i)                                     Executive acknowledges and agrees that Executive will be employed with the Company, and may also be employed with one or

more of the other members of the Company Group, in positions that could provide the opportunity for conceiving and/or reducing
to practice developments, discoveries, methods, processes, designs, inventions, ideas, or improvements (hereinafter collectively
called “Work Product”). Accordingly, Executive agrees to promptly report and disclose to the Company in writing all Work
Product conceived, made, implemented, or
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reduced to practice by Executive, whether alone or acting with others, during Executive’s employment with the Company Group.
Executive acknowledges and agrees that all Work Product is the sole and exclusive property of the Company. Executive agrees to
assign, and hereby automatically assigns, without further consideration, to the Company any and all rights, title, and interest in and
to all Work Product; provided, however, that this SECTION 5(d)(i) shall not apply to any Work Product for which no equipment,
supplies, facilities, or trade secret information of the Company Group was used and that was developed entirely on Executive’s
own time, unless the Work Product (A) relates at the time of conception or reduction to practice of the invention to the business of
any member of the Company Group or any such entity’s actual or demonstrably anticipated research or development, or (B) results
from any work performed by Executive for the Company Group. The members of the Company Group, together with their
respective successors and assigns, shall have the right to obtain and hold in their respective own names copyright registrations,
trademark registrations, patents and any other protection available to the Work Product.

 
(ii)                                  Executive agrees to perform, upon the reasonable request of the Company, such further acts as may be reasonably necessary or

desirable to transfer, perfect, and defend the Company Group’s ownership of the Work Product, including (A) executing,
acknowledging and delivering any requested affidavits and documents of assignment and conveyance, (B) assisting in the
preparation, prosecution, procurement, maintenance and enforcement of all copyrights and/or patents with respect to the Work
Product in any countries, (C) providing testimony in connection with any proceeding affecting the right, title or interest of the
Company Group in any Work Product, and (D) performing any other acts deemed necessary or desirable to carry out the purposes
of this Employment Agreement. The Company shall reimburse all reasonable out-of-pocket expenses incurred by Executive at the
Company’s request in connection with the foregoing.

 
(iii)                               The assignment of inventions as described herein shall not apply to an invention that qualifies fully under the provisions

California Labor Code Section 2870, which provides as follows:
 

“Any provision in an employment agreement which provides that an employee shall assign, or offer to assign, any of his or her
rights in an invention to his or her employer shall not apply to an invention that the employee developed entirely on his or her own
time without using the employer’s equipment, supplies, facilities, or trade secret information except for those inventions that
either:

 
(1) Relate at the time of conception or reduction to practice of the invention to the employer’s business, or actual or demonstrably
anticipated research or development of the employer; or
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(2) Result from any work performed by the employee for the employer.”

 
Nothing herein is intended to expand the scope of protection, if any, provided to Executive by Sections 2870 through 2872 of the
California Labor Code.

 
(e)           Non-Competition; Non-Solicitation. If neither party provides the other party with a timely Non-Renewal Notice prior to the end of the

Initial Term in accordance with SECTION 1, and this Employment Agreement renews for an Additional Term thereafter, the parties will discuss whether
Executive must be subject to employment-related non-competition and non-solicitation covenants going forward.
 

(f)            Non-Disparagement. Executive will not, directly or indirectly, make any statement, written or verbal, to any person or entity, including in
any forum or media, or take any action, in disparagement of the SMPL Board, the Board, any member of the Company Group, or any of their respective
current, former or future affiliates (solely to the extent Executive has (or could reasonably be expected to have) knowledge that an entity is an affiliate), or any
current, former or future shareholders, partners, managers, members, officers, directors, or employees of any of the foregoing (solely to the extent Executive
has (or could reasonably be expected to have) knowledge thereof) (each, a “Company Party”), including negative references to or about any Company Party’s
services, policies, practices, documents, methods of doing business, strategies, objectives, shareholders, partners, managers, members, officers, directors, or
employees, or take any other action that may disparage any Company Party to the general public and/or any Company Party’s officers, directors, employees,
clients, suppliers, investors, potential investors, business partners or potential business partners. The Company will instruct its executive officers and directors
not to make any statement, written or verbal, to any person or entity, including in any forum or media, or take any action, in disparagement of Executive.
Notwithstanding anything to the contrary in the foregoing, the foregoing shall not be violated by truthful statements in response to legal process, required
governmental testimony or filings, or administrative or arbitral proceedings (including, without limitation, depositions in connection with such proceedings),
and the foregoing limitation on the Company’s executives and directors (including Executive) shall not be violated by statements that they in good faith
believe are necessary or appropriate to make in connection with performing their duties and obligations to the Company.
 

(g)           Cooperation. Executive will cooperate with all reasonable requests by the Company (or any of its Affiliates) for assistance in connection
with any investigation or legal proceedings involving the Company (or any of its Affiliates, to the extent Executive was involved with any such Affiliate
while employed hereunder), including by providing truthful testimony in person in any such legal proceedings without having to be subpoenaed. Such
cooperation shall be at reasonable times and locations and shall be reasonably subject to Executive’s personal and business commitments and shall not require
Executive to cooperate against his own legal interests. Executive shall be reimbursed for any reasonable expenses incurred in connection with such
cooperation that have been preapproved by the Company in advance, including travel (at the level provided to Executive during his employment).
 

(h)           Reasonable and Continuing Obligations. Executive agrees that Executive’s obligations under this SECTION 5 are obligations that will
continue beyond the date Executive’s
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employment with the Company Group terminates, regardless of the reason for such termination, and that such obligations are reasonable and necessary to
protect the legitimate business interests of the Company Group and Buyer’s legitimate interests pursuant to the Purchase Agreement. In addition, the
Company shall have the right to take such other action as such entity deems necessary or appropriate to compel compliance with the provisions of this
SECTION 5, including seeking injunctive relief.
 

(i)            Remedy for Breach. Executive agrees that the remedies at law of the Company Group for any actual or threatened breach by Executive of
the covenants in this SECTION 5 would be inadequate and that each member of the Company Group shall be entitled to specific performance of the
covenants in this SECTION 5, including entry of an ex parte, temporary restraining order in state or federal court, preliminary and permanent injunctive relief
against activities in violation of this SECTION 5, or both, or other appropriate judicial remedy, writ or order, in addition to any damages and legal expenses
that any member of the Company Group may be legally entitled to recover. Executive acknowledges and agrees that the covenants in this SECTION 5 shall
be construed as agreements independent of any other provision of this or any other agreement between any member of the Company Group and Executive,
and that the existence of any claim or cause of action by Executive against any member of the Company Group, whether predicated upon this Employment
Agreement or any other agreement, shall not constitute a defense to the enforcement by any member of the Company Group of such covenants.
 

(j)            Enforcement. If, at the time of enforcement of Section 5, a court holds that the restrictions stated herein are unreasonable under
circumstances then existing, the parties agree that the maximum period, scope or geographical area reasonable under such circumstances shall be substituted
for the stated period, scope or area and that the court shall be allowed to revise the restrictions contained therein to cover the maximum period, scope and area
permitted by law.
 
SECTION 6.        SECTION 409A COMPLIANCE
 

(a)           The Company and Executive agree that this Employment Agreement will be administered and interpreted in good faith in a manner which
is intended to minimize the risk that Executive will be subject to tax under Section 409A (“Section 409A”) of the Internal Revenue Code of 1986, as amended
(the “Code”), with respect to any payments to be made or benefits to be provided to Executive by the Company pursuant to the terms of this Employment
Agreement, and the Company and Executive agree to cooperate fully and in good faith with one another to seek to minimize such risk.
 

(b)           Notwithstanding any other provision of this Employment Agreement, no payments shall be made and no benefits shall be provided under
this Employment Agreement as a result of Executive’s termination of employment unless Executive has a “separation from service” within the meaning of
Section 409A in connection with such termination of employment, and Executive and the Company acknowledge and agree that a “separation from service”
may come before, after or coincide with any such termination of employment and that the payments otherwise to be made at a termination of employment and
that the benefits otherwise to be provided at a termination of employment shall only be made or provided at the time of the related “separation from service”.
Furthermore, Executive and the Company acknowledge and agree that all or any part of any payment to be made or benefit to be provided to Executive during
the six (6)-month and one (1)-
 

10



 
day period which starts on the date Executive has a “separation from service” (other than by reason of Executive’s death) shall be delayed and then paid (in a
lump sum without interest) or provided (without interest) on the first business day which comes six (6) months and one (1) day after the date of Executive’s
“separation from service” if the Company acting in good faith determines that (i) Executive is a “specified employee” within in the meaning of Section 409A
and (ii) making such payment or providing such benefit during such six (6) month and one (1) day period would put Executive at risk for any taxes or
penalties under Section 409A.
 

(c)           With respect to items eligible for reimbursement under the terms of this Employment Agreement, (i) the amount of such expenses eligible
for reimbursement, or in-kind benefits provided, in any taxable year shall not affect the expenses eligible for reimbursement, or in-kind benefits to be
provided, in another taxable year, (ii) no reimbursement or in-kind benefit may be exchanged or liquidated for another payment or benefit, and (iii) any
reimbursements of expenses shall be made as soon as practicable under the circumstances but in any event no later than the end of the calendar year following
the calendar year in which the related expenses were incurred.
 

(d)           The Company and Executive intend that each installment of payments and benefits provided under this Employment Agreement shall be
treated as a separate identified payment for purposes of Section 409A, and that neither the Company nor Executive shall have the right to accelerate or defer
the delivery of any such payments or benefits if a determination is made in good faith that any such acceleration or deferral would present a risk that
Executive would be subject to any tax under Section 409A.
 

(e)           Executive acknowledges and agrees that nothing in this Employment Agreement shall be construed as a covenant by the Company that no
payment will be made or benefit will be provided under this Employment Agreement which will be subject to taxation under Section 409A or as a guarantee
or indemnity by the Company for the tax consequences to the payments and benefits called for under this Employment Agreement including any tax
consequences under Section 409A. Finally, Executive agrees that Executive shall be the only person responsible for paying all taxes due with respect to such
payments and benefits.
 
SECTION 7.        SECTION 280G
 

(a)           Best-Net Cutback. Notwithstanding any other provision of this Employment Agreement or any other plan, arrangement or agreement to the
contrary, if any of the payments or benefits provided or to be provided by the Company or its affiliates to Executive or for Executive’s benefit pursuant to the
terms of this Employment Agreement or otherwise (“Covered Payments”) constitute parachute payments within the meaning of Section 280G of the Code and
would, but for this SECTION 7 be subject to the excise tax imposed under Section 4999 of the Code (or any successor provision thereto) or any similar tax
imposed by state or local law or any interest or penalties with respect to such taxes (collectively, the “Excise Tax”), then prior to making the Covered
Payments, a calculation shall be made comparing (i) the Net Benefit (as defined below) to Executive of the Covered Payments after payment of the Excise
Tax to (ii) the Net Benefit to Executive if the Covered Payments are limited to the extent necessary to avoid being subject to the Excise Tax. Only if the
amount calculated under (i) above is less than the amount under (ii) above will the Covered Payments be reduced to the minimum extent necessary to ensure
that no
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portion of the Covered Payments is subject to the Excise Tax. “Net Benefit” shall mean the present value of the Covered Payments net of all federal, state,
local, foreign income, employment and excise taxes.
 

(b)           Method of Reduction. The Covered Payments shall be reduced in a manner that maximizes Executive’s economic position. In applying this
principle, the reduction shall be made in a manner consistent with the requirements of Section 409A of the Code, and where two economically equivalent
amounts are subject to reduction but payable at different times, such amounts shall be reduced on a pro rata basis but not below zero.
 

(c)           Determination. Any determination required under this SECTION 7, including whether any payments or benefits are parachute payments,
shall be made in the sole discretion of an independent accounting firm selected and paid for by the Company using reasonable assumptions on Executive’s tax
rates (as determined by such accounting firm). Executive shall provide the Company with such information and documents as the Company and such
accounting firm may reasonably request in order to make a determination under this SECTION 7. The parties shall cooperate to the extent necessary to reduce
the Excise Tax, including determining “reasonable compensation” under Sections 280G and 4999 of the Code (which may involve the valuation of
Executive’s non-compete obligations). The accounting firm’s determination shall be final and binding on Executive and the Company absent manifest error.
 
SECTION 8.        INSURANCE AND INDEMNIFICATION
 

(a)           Insurance. The Company shall cover Executive under its directors’ and officers’ liability insurance both during and, while potential liability
exists, after the Term in the same amount and to the same extent as the Company covers its other executive officers and directors.
 

(b)           Indemnification. The Company hereby agrees to indemnify Executive and hold Executive harmless to the extent provided under the By-
Laws of the Company (and at the same level as it covers its other executive officers and directors) against and in respect of any and all actions, suits,
proceedings, claims, demands, judgments, costs, expenses (including reasonable attorney’s fees), losses, and damages resulting from Executive’s good faith
performance of Executive’s duties and obligations with the Company. This obligation shall survive the termination of Executive’s employment with the
Company.
 
SECTION 9.        MISCELLANEOUS
 

(a)           Notices. All notices and all other communications which are required to be given under this Employment Agreement must be in writing
and shall be deemed to have been duly given when (i) personally delivered, (ii) mailed by United States registered or certified mail postage prepaid, (iii) sent
via a nationally recognized overnight courier service, (iv) sent via facsimile to the recipient, or (v) sent via e-mail to the recipient, in each case as follows:
 

If to the Company: The Simply Good Foods Company
 

1225 17th Street, Suite 1000
 

Denver, CO 80202
 

Attn: General Counsel
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If to Executive: David Ritterbush

 

Last address in books and records of the Company
  

With a copy to: Scott Thompson
 

Venable LLP
 

101 California Street Suite 3800
 

San Francisco, CA 94111
 

or such other address or addresses as either party hereto shall have designated by notice in writing to the other party hereto.
 

(b)           No Waiver. Except for any notice required to be given under this Employment Agreement, no failure by either the Company or Executive
at any time to give notice of any breach by the other of, or to require compliance with, any condition or provision of this Employment Agreement shall be
deemed a waiver of any provisions or conditions of this Employment Agreement.
 

(c)           Governing Law; Dispute Resolution. The parties acknowledge that the Company is a Delaware limited liability company, and that the
Purchase Agreement is governed by Delaware law.  Therefore, this Employment Agreement and the grants of the Equity Awards will be subject to laws of the
State of Delaware, without regard to its choice of law principles. Each of the parties agrees that any dispute between the parties will be resolved only in the
courts of the State of Delaware or the United States District Court for the District of Delaware, and the appellate courts having jurisdiction of appeals in such
courts. In that context, and without limiting the generality of the foregoing, each of the parties hereto irrevocably and unconditionally (i) submits in any
proceeding relating to this Employment Agreement or Executive’s employment by any member of the Company Group, or for the recognition and
enforcement of any judgment in respect thereof (each, a “Proceeding”), to the exclusive jurisdiction of the courts of the State of Delaware, the courts of the
United States of America for the District of Delaware, and appellate courts having jurisdiction of appeals from any of the foregoing, and agrees that all claims
in respect of any such Proceeding shall be heard and determined in such Delaware State Court or, to the extent permitted by law, in such federal court, as
applicable, (ii) consents that any such Proceeding may and shall be brought in such courts and waives any objection such party may now or hereafter have to
the venue or jurisdiction of any such Proceeding in any such court or that such Proceeding was brought in an inconvenient court and agrees not to plead or
claim the same, and (iii) waives all right to a trial by jury in any proceeding (whether based on contract, tort or otherwise) arising out of or relating to this
Employment Agreement or Executive’s employment by any member of the Company Group, or Executive’s or the Company’s performance under, or the
enforcement of, this Employment Agreement. Executive acknowledges and agrees that he was represented by counsel (Scott Thompson of Venable LLP) in
connection with the negotiation of this Employment Agreement.
 

(d)           Other Agreements. This Employment Agreement replaces and merges any and all previous agreements and understandings regarding all
the terms and conditions of Executive’s employment relationship with the Company and this Employment Agreement constitutes the entire agreement of the
Company and Executive with respect to such terms and conditions, and all such
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agreements and understandings shall be superseded hereby (including, without limitation, that certain “Project Galaxy - Employment Agreement Term Sheet”
and the Existing Arrangements), and as noted above, by entering into this Employment Agreement, Executive waives any and all claims he may have as a
result of the Transaction to terminate his employment for Good Reason as contemplated by the Existing Arrangements; provided, however, Executive
acknowledges and agrees that the obligations set forth in Section 5 of this Employment Agreement are in addition to and not in lieu of Executive’s obligations
as a Restricted Seller under Section 8.10 of the Purchase Agreement. Executive acknowledges that Executive is not obligated under any contract or other
agreement that would conflict with Executive’s obligations under this Employment Agreement and Executive’s ability to perform Executive’s duties and
responsibilities under this Employment Agreement upon commencement of and during the Term. For the avoidance of doubt, if the Transaction is not
consummated, the Existing Arrangements will remain in full force and effect, and this Employment Agreement will be null and void ab initio.
 

(e)           Amendment. No amendment to this Employment Agreement shall be effective unless it is both: (i) agreed to and signed by Executive and
(ii) read and approved by the SMPL Board.
 

(f)            Invalidity. If any part of this Employment Agreement is held by a court of competent jurisdiction to be invalid or otherwise unenforceable,
the remaining part shall be unaffected and shall continue in full force and effect, and the invalid or otherwise unenforceable part shall be deemed not to be
part of this Employment Agreement. If any court construes any provision or portion of this Employment Agreement to be unenforceable because of the scope
or duration of such provision, it is the intention of the parties that the court reduce or reform the scope or duration to its greatest enforceable level.
 

(g)           Costs of Enforcement. In the event of a dispute or action to enforce the terms of this Employment Agreement, each party hereto shall bear
its own costs and expenses incurred in connection therewith, including all attorneys’ fees.
 

(h)           Clawback Provisions. To the extent required by applicable law or any applicable securities exchange listing standards, or as otherwise
reasonably determined by the Company in a manner consistent for all executive officers, Executive’s incentive-based compensation shall be subject to the
provisions of any applicable clawback policies or procedures adopted by the Company Group, which clawback policies or procedures may provide for
forfeiture, repurchase and/or recoupment of such incentive-based compensation. Notwithstanding any provision of this Employment Agreement to the
contrary, the Company reserves the right, without Executive’s consent, to adopt any such clawback policies and procedures for all executive officers,
including such policies and procedures applicable to this Employment Agreement with retroactive effect.
 

(i)            Assignment. This Employment Agreement may not be assigned by Executive. This Employment Agreement may be assigned by the
Company, without Executive’s consent, to (1) any affiliate of the Company (so long as the Company or such affiliate remains liable for any amounts due
hereunder), or (2) any other successor in interest to the Company’s business and assets (whether by merger, sale of assets, contribution of assets or otherwise).
This Employment Agreement shall be binding on and inure to the benefit of the Company and its successors and assigns.
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(j)            Interpretation. As used in this Employment Agreement, the word “including” means “including, without limitation” in each instance.

 
* * * * *
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IN WITNESS WHEREOF, the Company and Executive have executed this Employment Agreement in multiple originals to be effective on the

Effective Date.
 

QUEST NUTRITION, LLC
 

EXECUTIVE
   
By:

   

Name:
 

David Ritterbush
Title:

  

   
   
Date:

 

Date:
 

Signature Page to Employment Agreement
 



 
Exhibit A

 
Outside Boards of Directors

 
Farmer Brothers Company
 
Humm Kombucha LLC
 



 
Exhibit B

 
Form of Release

 
Attached
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EXHIBIT B

TO EMPLOYMENT AGREEMENT(1)
 

RELEASE
 

THIS RELEASE (this “Release”), effective as of               , is made by David Ritterbush (“Employee”), who is a party to an Employment Agreement
with Quest Nutrition, LLC, a Delaware limited liability company (the “Company”), dated [•] (the “Employment Agreement”).
 

Recitals
 

Pursuant to the terms of the Employment Agreement, in connection with Employee’s termination of employment on [             ] (the “Separation
Date”), as a condition to the Company’s obligation to make severance payments to Employee, Employee must execute a general release of claims against the
Company and its affiliates. Capitalized terms used in this Release without definition have the meanings set forth in the Employment Agreement.
 

Agreement
 

In consideration of the Company’s payment of a Special Bonus, as defined by and in accordance with Section 3(d) of the Employment Agreement,
the sufficiency of which consideration hereby is acknowledged, and intending to be legally bound hereby, the parties hereby agree as follows:
 

Employee, on behalf of Employee and Employee’s heirs, executors, administrators, successors, and assigns, hereby irrevocably and unconditionally
releases, acquits, forever discharges, and covenants not to sue the Company or its affiliated corporations and entities, or their respective former and current
owners, stockholders, members, managers, predecessors, successors, assigns, agents, directors, officers, employees, representatives, attorneys, parent
companies, divisions, subsidiaries, benefits administrators, investors, funds, and affiliates (provided, that, stockholders, agents, representatives, attorneys,
benefits administrators, investors and funds and their respective successors, predecessors and assigns are released solely in their capacities related to the
Company or its affiliated corporations) (collectively, the “Releasees”), for and from any and all federal, state, or local laws, regulations, ordinances, claims,
causes of action, liabilities, and judgments of every type and description whatsoever, known or unknown, arising out of Employee’s employment with the
Company or any of the Releasees, or the termination thereof, including, but not limited to, any obligation or claim arising under public policy, contract
(express or implied, written or oral), tort, or common law, including but not limited to, wrongful discharge, defamation, emotional distress, misrepresentation,
and/or obligations arising out of the Company’s employment policies or practices, employee handbooks, and/or statements by any employee or agent of any
Releasee (whether oral or written), claims arising under Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2000e et seq.; the Rehabilitation
Act of 1973, as amended, 29 U.S.C. § 701 et seq.; the Americans with Disabilities Act of 1991, 42 U.S.C. §
 

(1)     Note to Draft:  Release subject to updates for changes in applicable law.
 



 
12101 et seq.; the Employee Retirement Income Security Act of 1974, as amended, 29 U.S.C. § 1001 et seq.; the Equal Pay Act of 1963, as amended, 29
U.S.C. § 206(d); the Civil Rights Act of 1866, 42 U.S.C. § 1981; the Civil Rights Act of 1871, 42 U.S.C. § 1985; the Age Discrimination in Employment Act
of 1967, 29 U.S.C. §§ 621 et seq. (“ADEA”); the Workers Adjustment and Retraining Notification Act, 29 U.S.C.A. §§ 2101 et seq.; the Immigration Reform
and Control Act, as amended, 8 U.S.C. 1101 et seq.; the Fair Credit Reporting Act, 15 U.S.C. § 1681 et seq.; the Sarbanes-Oxley Act of 2002 (collectively,
the “Released Claims”), from the beginning of time through the date on which Employee signs this Release.
 

Notwithstanding the foregoing, Employee does not release (i) any claims for any breach of the Employment Agreement, (ii) rights to indemnification
or insurance coverage under the Company’s articles of incorporation or bylaws or under any agreement or insurance policy, (iii) Employee’s rights with
respect to any incentive equity holdings (subject to the terms thereof), (iv) claims and rights that Employee may have in his capacity as a shareholder of the
Company, (v) vested benefits under all employee benefit plans in accordance with their terms, or (vi) claims for which releases are prohibited by law.
 

Employee represents and warrants that Employee has not filed or otherwise initiated any legal action or administrative proceeding of any kind
against any of the Releasees and has no knowledge that (i) any such legal action or administrative proceeding has been filed or otherwise initiated or (ii) is
contemplated or threatened by any other person or entity. Employee also hereby irrevocably and unconditionally waives and relinquishes any right to seek or
recover any monetary relief or other individual remedies for or on account of any of the Released Claims whether for Employee or as a representative or on
behalf of others. Notwithstanding anything to the contrary in this Release, Employee is not prohibited from filing a charge or complaint with, or participating
in any investigation by, any governmental agency or receiving any monetary award to which Employee becomes entitled pursuant to Section 922 of the
Dodd-Frank Wall Street Reform and Consumer Protection Act. Employee further represents and warrants hereby that Employee has resigned from any
position as an officer, member of the board of directors or fiduciary of the Company and/or its affiliates (or reaffirm any such resignation has already
occurred).
 

Employee represents and warrants that Employee has not assigned, transferred, sold, or hypothecated any of the Released Claims. Employee shall
indemnify and hold harmless the Releasees from and against any liability or loss, and for any cost, expense (including attorneys’ fees), judgment, or
settlement, based on or arising out of any breach of the Employment Agreement or this Release by Employee (including, without limitation, Employee’s
institution or continuation of any form of legal action against any of the Releasees in violation of this Release); provided, however, that nothing in this
Release shall prohibit Employee from challenging the validity of Employee’s release and waiver of claims under the ADEA or shall impose any condition
precedent, penalties or costs for doing so.
 

Employee represents and warrants that Employee has been paid and/or has received all compensation, wages, bonuses, commissions, vacation time,
and other benefits to which Employee may be entitled from any of the Releasees up through the date this Release is signed by Employee, except as provided
in this Release.
 



 
Employee represents and warrants that Employee has been granted all leave (paid or unpaid) to which Employee was entitled under the state and/or

federal Family and Medical Leave Act and that Employee has not been discriminated or retaliated against due to Employee’s exercise of rights, if any, under
the state and/or federal Family and Medical Leave Act. Employee further affirms that Employee has no known workplace injuries or occupational diseases.
 

Employee represents and warrants that Employee has not divulged any proprietary or confidential information as prohibited by the Employment
Agreement.
 

Employee represents and warrants that, except as otherwise disclosed in writing prior to the date hereof, Employee is not aware of any act, failure to
act, practice, policy, or activity of the Company that Employee knows (or should reasonably be expected to know) to be or to have been unlawful.
 

Employee understands and agrees that:
 

The payment to Employee of the Special Bonus pursuant to the Employment Agreement constitutes a special payment that the Company provided to
Employee in its discretion based upon the Employment Agreement negotiation due to Employee’s unique circumstances and that Employee would not have
been otherwise entitled to receive, but for the Employment Agreement;
 

No rights or claims are released or waived that might arise after Employee signs this Release;
 

Employee is advised to consult with an attorney before signing this Release;
 

Employee has [twenty-one (21)][forty-five (45)](2) days from Employee’s receipt of this Release within which to consider whether or not to sign it;
 

Employee has seven (7) days following Employee’s signature of this Release to revoke this Release;
 

This Release shall not become effective or enforceable until immediately after the revocation period of seven (7) days has expired without Employee
exercising Employee’s right to revoke this Release; and
 

If, after signing, Employee chooses to revoke this Release, Employee must do so by notifying the Company in writing. This written notice of
revocation must be delivered within the seven (7) day revocation period to:
 

The Simply Good Foods Company
1225 17th Street, Suite 1000
Denver, CO 80202
Attn: General Counsel

 

(2)         Note to Draft:  Time period to be selected depending upon circumstances of termination.
 



 
or such other address or addresses as the Company shall have designated by notice in writing to the other party hereto.
 

Each Releasee that is not a party to this Release is an express third party beneficiary with respect to the release portions of this Release.
 

Employee acknowledges that, in order to provide a full and complete release with respect to the Released Claims, Employee understands and agrees
that this Release is intended to include the Released Claims, if any, which Employee may have and which Employee does not now know or suspect to exist in
Employee’s favor against the Releasees and that this Release extinguishes those claims.  Employee understands the provisions of California Civil Code
Section 1542 and hereby expressly waives any and all rights, benefits and protections of the statute, which provides:
 

A general release does not extend to claims that the creditor or releasing party does not know or suspect to exist in his or her favor at the
time of executing the release and that, if known by him or her, would have materially affected his or her settlement with the debtor or
released party.

 
Any obligation of Employee hereunder shall be binding upon the heirs, legal representatives, successors, assigns, executors, administrators, and

trustees in bankruptcy of Employee. This Release may be assigned by the Company to its successor in connection with a corporate transaction and will inure
to the benefit of the Company’s successors and assigns, as applicable.
 

Covenant Not to Sue. Employee agrees that Employee will not institute or continue any claim, grievance, charge, lawsuit, or action of any kind
against any of the Releasees relating to any matter released by this Release, including claims related to Employee’s employment with the Company or any of
its subsidiaries or termination of Employee’s employment with the Company or any of its subsidiaries.
 

Entire Release. This Release sets forth the entire understanding of the parties with regard to the matters contemplated hereunder and supersedes all
prior agreements, covenants, arrangements, communications, representations or warranties, whether oral or written, made by the parties or any officer,
employee or representative of the parties with regard to the matters contemplated hereunder.  Nothing in this Release shall limit or otherwise impact
Employee’s obligations with respect to non-competition, non-solicitation, confidentiality, or any other applicable restrictive covenants, which remain in full
force and effect according to their terms.
 

Interpretation. “Including” (and with correlative meaning “include”) means including without limiting the generality of any description preceding
such term. “Or” is used in the inclusive sense of “and/or”.
 

No Liability. Employee additionally understands and agrees that this Release is not and shall not be construed to be an admission of liability of any
kind on the part of the Company or any of the other Releasees.
 

Amendment. This Release may be amended only by a written instrument signed by the parties or their respective successors or assigns.
 



 
Governing Law. This Release and all amendments hereof and waivers and consents hereunder shall be governed by the internal laws of the State of

Delaware, without regard to the conflicts of law principles thereof. Any disputes under this Release shall be governed by the dispute resolution procedures of
the Employment Agreement.
 

*        *        *        *        *
 



 
IN WITNESS WHEREOF, the parties have caused this Release to be executed, as of the day and year first above written.

 
 

   
  

David Ritterbush
   
   
ACCEPTED:

  

   
QUEST NUTRITION, LLC

  

   
   
By:

   

Name:
  

Title:
  

 



Exhibit 99.1
 

 
The Simply Good Foods Company Completes Acquisition of Quest Nutrition

 
Denver, CO, November 7, 2019 - The Simply Good Foods Company (Nasdaq: SMPL) (“Simply Good Foods,” or the “Company”), a developer, marketer and
seller of branded nutritional foods and snacking products, today announced that it has completed the acquisition of Quest Nutrition, LLC (“Quest”), a healthy
lifestyle food company, which was previously announced on August 21, 2019.
 
Quest is a fast-growing active lifestyle brand with a highly-engaged consumer base. Its on-trend philosophy focuses on creating snacks that contain high
protein levels with minimal sugars and net carbohydrates. The pairing of Simply Good Foods’ Atkins® brand and the Quest® brand unites well-established
brands with attractive growth profiles that results in a leading nutritional snacking company with combined estimated annual net sales of nearly $900 million
and strong operating margins. This combination positions Simply Good Foods to continue to benefit from consumer mega trends related to healthy eating and
better nutrition as the great-tasting Atkins and Quest products offer consumers a smart and convenient approach to healthier snacking.
 
Simply Good Foods funded the purchase price of $1.0 billion, subject to certain customary purchase price adjustments and before transaction related fees,
through a combination of cash on its balance sheet, proceeds of its recent equity offering and incremental borrowings under its outstanding credit facility. The
incremental $460 million term loan and the initial outstanding $196 million term loan balance will have a coupon of LIBOR(1) plus 375 basis points. The
incremental portion of the term loan was priced to lenders at 99.5% of par. The Company expects to pay down a portion of the $656 million in total term loan
debt during fiscal 2020 and is currently targeting a net debt to Adjusted EBITDA(2) ratio of less than 3.75x by fiscal year-end August 2020.
 
“The acquisition of Quest brings together two great nutritional snacking brands that provide the combined business with greater consumer and channel
diversification,” said Joseph E. Scalzo, President and Chief Executive Officer of Simply Good Foods. “The combination creates a unique, diversified
nutritional snacking portfolio that offers consumers and retailers a broad range of products — bars, shakes, confections, cookies, chips and pizza - to satisfy
their nutritional snacking needs. Marketplace trends for Quest are in-line with our estimates and the business is tracking to the calendar year 2019 financial
performance we discussed when we announced the acquisition in August. Since the announcement, I’ve spent time with Dave Ritterbush, President of Quest,
and we’re both excited to work together to unlock the value of our combined business and deliver shareholder value through both revenue growth and run-
rate cost synergies. In addition to being part of my senior leadership team, Dave was unanimously appointed to our Board of Directors upon the closing. We
look forward to leveraging Dave’s knowledge and extensive experience in managing nutritional snacking brands and businesses.”
 
Simply Good Foods expects to update its fiscal 2020 outlook, inclusive of the acquisition, on its first quarter earnings call in early January.
 

(1)London Interbank Offered Rate
(2)Adjusted EBITDA is a non-GAAP financial measure.
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About The Simply Good Foods Company
 
The Simply Good Foods Company (Nasdaq: SMPL), headquartered in Denver, Colorado, is a highly-focused food company with a product portfolio
consisting primarily of nutrition bars, ready-to-drink shakes, snacks and confectionery products marketed under the Atkins®, Quest®, SimplyProtein® and
Atkins Endulge® brand names. Simply Good Foods is poised to expand its wellness platform through innovation and organic growth along with investment
opportunities in the snacking space and broader food category. Simply Good Foods aims to lead the nutritious snacking movement with trusted brands that
offer a variety of convenient, innovative, great-tasting, better-for-you snacks and meal replacements. For more information, please visit
http://www.thesimplygoodfoodscompany.com.
 
Forward Looking Statements
 
Certain statements made herein are not historical facts but are forward-looking statements for purposes of the safe harbor provisions under The Private
Securities Litigation Reform Act of 1995. Forward-looking statements generally are accompanied by or include words such as “will”, “expect”, “intends” or
other similar words, phrases or expressions. These forward-looking statements include statements regarding the integration of Quest, future plans for the
Company, the estimated or anticipated future results (including those of Quest) and benefits of the Company’s future plans and operations, future capital
structure, future opportunities for the Company, and other statements that are not historical facts. These statements are based on the current expectations of
the Company’s management and are not predictions of actual performance. These statements are subject to a number of risks and uncertainties and the
Company’s business and actual results may differ materially. These risks and uncertainties include, but are not limited to achieving the anticipated benefits of
the Quest acquisition; difficulties and delays in achieving the synergies and cost savings in connection with the Quest acquisition; changes in the business
environment in which the Company operates including general financial, economic, capital market, regulatory and political conditions affecting the Company
and the industry in which the Company operates; changes in consumer preferences and purchasing habits; the Company’s ability to maintain adequate product
inventory levels to timely supply customer orders; the impact of the Tax Act on the Company’s business; changes in taxes, tariffs, duties, governmental laws
and regulations; the availability of or competition for other brands, assets or other opportunities for investment by the Company or to expand the Company’s
business; competitive product and pricing activity; difficulties of managing growth profitably; the loss of one or more members of the Company’s or Quest’s
management team; and other risk factors described from time to time in the Company’s Form 10-K, Form 10-Q, and Form 8-K reports (including all
amendments to those reports) filed with the U.S. Securities and Exchange Commission from time to time. In addition, forward-looking statements provide the
Company’s expectations, plans or forecasts of future events and views as of the date of this communication. Except as required by law, the Company
undertakes no obligation to update such statements to reflect events or circumstances arising after such date, and cautions investors not to place undue
reliance on any such forward-looking statements. These forward-looking statements should not be relied upon as representing the Company’s assessments as
of any date subsequent to the date of this communication.
 
Investor Contact
 
Mark Pogharian
Vice President, Investor Relations, Treasury and Business Development
The Simply Good Foods Company
717-307-8197
mpogharian@thesimplygoodfoodscompany.com
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